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ORDER
PER RAM LAL NEGI, JM

This appeal has been filed by the assessee against the order dated
19.08.2019 passed by the Commissioner of Income Tax (Appeals)-24 (for short
‘the CIT(A), Mumbai for the assessment year 2013-14, whereby the Ld. CIT(A)
has dismissed the appeal filed by the assessee against the penalty order passed
u/s 271 (1) (c) of the Income Tax Act, 1961 (for short the ‘Act)).

2. Brief facts of the case are that the assessee company engaged in the
business of Letting out & Renting Properties for commercial purpose, filed its
return of income for the assessment year under consideration declaring total
income at Rs. 1,11,14,773/-. Since, the assessee had credited an amount of
Rs. 1,67,77,800/- as rent received in P & L account, AO asked the assessee to
explain why the rental income should not be treated as income from house
property. The assessee contended that since the main object of the company is
to earn business profit by carrying on the business of leasing, the company has
been treating the income from letting out of building under the head income

from business. However, the AO rejected the contention of the assessee
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and treating the said income as income from the house property computed the
total income at Rs. 1,43,24,655/-. In the first appeal, the Ld. CIT(A) confirmed
the action of the AO. The AO initiated penalty proceedings u/s 271 (1) (c) of the
Act and imposed penalty of Rs. 54,43,557/-. However, in the second appeal,
the “E” Bench of the Tribunal set aside the order passed by the Ld. CIT (A) and
decided the issue in favour of the assessee. Accordingly, the Bench directed the
AO to treat the income of the assessee from letting out of the property as
business income. The Ld. CIT(A) confirmed the penalty order passed by the Ld.
CIT(A). The assessee is in appeal before the Tribunal against the order passed
by the Ld. CIT (A).

3. The assessee has challenged the impugned order passed by the Ld. CIT
(A) on the following effective ground:-

“The CIT (Appeals) 24 has erred in law and on facts of the
case in confirming the penalty.”

4, At the outset, the Ld. counsel for the assessee submitted that since the
Tribunal has decided the issue involved in the quantum appeal in favour of the
assessee, the penalty proceedings confirmed by the Ld. CIT (A) has become
infructuous. Therefore, the assessee’s appeal may be allowed and the penalty
imposed may be deleted.

5. On the other hand, the Ld. Departmental Representative (DR) fairly
admitted that the ITAT has decided the quantum appeal in favour of the
assessee. Therefore, no penalty can be imposed u/s 271 (1) (c) of the Act.

6. We have heard the rival submissions and perused the material on record
as pointed out by the Ld. CIT (A) for the assessee. We notice that the Ld. CIT(A)
has passed the impugned order on 19.08.2019 and the Tribunal has decided
the quantum appeal in favour of the assessee on 25.09.2019. As pointed out by
the Ld. counsel, the Tribunal has decided the quantum appeal in favour of the
assessee and directed the AO to treat the income from letting out of house
under the head income from business. The operative part of the order of

Tribunal read as under:-
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6. In the aforesaid case the assessee declared the rent
received amounting to Rs,. 2,68,03,169/ - and claimed various
expenses, however, the AO treating the said income as income
from house property completed the assessment u/s 143(3) of
the Act , as against income from business income claimed by
the assessee. The first appellate authority confirmed the
findings of the AO. The findings of the authorities below were
reversed by the coordinate Bench and directed the AO to treat
the income in question as income from business. Since, the
coordinate Bench has decided the identical issue in favour of
the assessee , we do not find any reason to take a divergent
view. Hence, respectfully following the decision of the
coordinate Bench rendered in assessee’s own case for the
assessment year 2011-12 discussedabove, we allow this
ground of appeal of the assessee and set aside the impugned
order passed by the Ld. CIT(A). Accordingly, we direct the AO
to treat the income of the assessee from letting out of the
property earned by assessee as business income.”

7. Since, the “E” Bench of the Tribunal has decided the quantum appeal in
favour of the assessee, the penalty levied u/s 271(1)(c) of the Act does not
survive. In view of the aforesaid facts, the penalty order confirmed by the Ld.
CIT(A) has become infructuous. Hence, we allow the appeal of the assessee and
direct the AO to delete the penalty.

In the result, appeal filed by the assessee for assessment year 2013-
2014 is allowed.

Order pronounced in the open court on 31st January, 2020.
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